§483.12

(vi) The agency responsible for the
protection and advocacy system for
mentally ill individuals (established
under the Protection and Advocacy for
Mentally I1l Individuals Act);

(vii) Subject to the resident’s right to
deny or withdraw consent at any time,
immediate family or other relatives of
the resident; and

(viii) Subject to reasonable restric-
tions and the resident’s right to deny
or withdraw consent at any time, oth-
ers who are visiting with the consent of
the resident.

(2) The facility must provide reason-
able access to any resident by any enti-
ty or individual that provides health,
social, legal, or other services to the
resident, subject to the resident’s right
to deny or withdraw consent at any
time.

(38) The facility must allow represent-
atives of the State Ombudsman, de-
scribed in paragraph (j)(1)(iv) of this
section, to examine a resident’s clin-
ical records with the permission of the
resident or the resident’s legal rep-
resentative, and consistent with State
law.

(k) Telephone. The resident has the
right to have reasonable access to the
use of a telephone where calls can be
made without being overheard.

(1) Personal property. The resident has
the right to retain and use personal
possessions, including some fur-
nishings, and appropriate clothing, as
space permits, unless to do so would in-
fringe upon the rights or health and
safety of other residents.

(m) Married couples. The resident has
the right to share a room with his or
her spouse when married residents live
in the same facility and both spouses
consent to the arrangement.

(n) Self-Administration of Drugs. An in-
dividual resident may self-administer
drugs if the interdisciplinary team, as
defined by §483.20(d)(2)(ii), has deter-
mined that this practice is safe.

(0) Refusal of certain transfers. (1) An
individual has the right to refuse a
transfer to another room within the in-
stitution, if the purpose of the transfer
is to relocate—

(i) A resident of a SNF from the dis-
tinct part of the institution that is a
SNF to a part of the institution that is
not a SNF, or
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(ii) A resident of a NF from the dis-
tinct part of the institution that is a
NF to a distinct part of the institution
that is a SNF.

(2) A resident’s exercise of the right
to refuse transfer under paragraph
(0)(1) of this section does not affect the
individual’s eligibility or entitlement
to Medicare or Medicaid benefits.

[66 FR 48867, Sept. 26, 1991, as amended at 57
FR 8202, Mar. 6, 1992; 57 FR 43924, Sept. 23,
1992; 57 FR 53587, Nov. 12, 1992; 60 FR 33293,
June 27, 1995; 68 FR 46072, Aug. 4, 2003]

§483.12 Admission, transfer and dis-
charge rights.

(a) Transfer and discharge—

(1) Definition: Transfer and discharge
includes movement of a resident to a
bed outside of the certified facility
whether that bed is in the same phys-
ical plant or not. Transfer and dis-
charge does not refer to movement of a
resident to a bed within the same cer-
tified facility.

(2) Transfer and discharge require-
ments. The facility must permit each
resident to remain in the facility, and
not transfer or discharge the resident
from the facility unless—

(i) The transfer or discharge is nec-
essary for the resident’s welfare and
the resident’s needs cannot be met in
the facility;

(ii) The transfer or discharge is ap-
propriate because the resident’s health
has improved sufficiently so the resi-
dent no longer needs the services pro-
vided by the facility;

(iii) The safety of individuals in the
facility is endangered;

(iv) The health of individuals in the
facility would otherwise be endangered;

(v) The resident has failed, after rea-
sonable and appropriate notice, to pay
for (or to have paid under Medicare or
Medicaid) a stay at the facility. For a
resident who becomes eligible for Med-
icaid after admission to a facility, the
facility may charge a resident only al-
lowable charges under Medicaid; or

(vi) The facility ceases to operate.

(3) Documentation. When the facility
transfers or discharges a resident under
any of the circumstances specified in
paragraphs (a)(2)(i) through (v) of this
section, the resident’s clinical record
must be documented. The documenta-
tion must be made by—
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(i) The resident’s physician when
transfer or discharge is necessary
under paragraph (a)(2)(i) or paragraph
(a)(2)(ii) of this section; and

(ii) A physician when transfer or dis-
charge is necessary under paragraph
(a)(2)(iv) of this section.

(4) Notice before transfer. Before a fa-
cility transfers or discharges a resi-
dent, the facility must—

(i) Notify the resident and, if known,
a family member or legal representa-
tive of the resident of the transfer or
discharge and the reasons for the move
in writing and in a language and man-
ner they understand.

(ii) Record the reasons in the resi-
dent’s clinical record; and

(iii) Include in the notice the items
described in paragraph (a)(6) of this
section.

(5) Timing of the notice. (i) Except
when specified in paragraph (a)(5)(ii) of
this section, the notice of transfer or
discharge required under paragraph
(a)(4) of this section must be made by
the facility at least 30 days before the
resident is transferred or discharged.

(ii) Notice may be made as soon as
practicable before transfer or discharge
when—

(A) the safety of individuals in the fa-
cility would be endangered under para-
graph (a)(2)(iii) of this section;

(B) The health of individuals in the
facility would be endangered, under
paragraph (a)(2)(iv) of this section;

(C) The resident’s health improves
sufficiently to allow a more immediate
transfer or discharge, under paragraph
(a)(2)(ii) of this section;

(D) An immediate transfer or dis-
charge is required by the resident’s ur-
gent medical needs, under paragraph
(a)(2)(1) of this section; or

(BE) A resident has not resided in the
facility for 30 days.

(6) Contents of the notice. The written
notice specified in paragraph (a)(4) of
this section must include the fol-
lowing:

(i) The reason for transfer or dis-
charge;

(ii) The effective date of transfer or
discharge;

(iii) The location to which the resi-
dent is transferred or discharged;
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(iv) A statement that the resident
has the right to appeal the action to
the State;

(v) The name, address and telephone
number of the State long term care
ombudsman;

(vi) For nursing facility residents
with developmental disabilities, the
mailing address and telephone number
of the agency responsible for the pro-
tection and advocacy of develop-
mentally disabled individuals estab-
lished under Part C of the Develop-
mental Disabilities Assistance and Bill
of Rights Act; and

(vii) For nursing facility residents
who are mentally ill, the mailing ad-
dress and telephone number of the
agency responsible for the protection
and advocacy of mentally ill individ-
uals established under the Protection
and Advocacy for Mentally Il1 Individ-
uals Act.

() Orientation for transfer or dis-
charge. A facility must provide suffi-
cient preparation and orientation to
residents to ensure safe and orderly
transfer or discharge from the facility.

(8) Room changes in a composite dis-
tinct part. Room changes in a facility
that is a composite distinct part (as de-
fined in §483.5(c)) must be limited to
moves within the particular building in
which the resident resides, unless the
resident voluntarily agrees to move to
another of the composite distinct
part’s locations.

(b) Notice of bed-hold policy and read-
mission—(1) Notice before transfer. Before
a nursing facility transfers a resident
to a hospital or allows a resident to go
on therapeutic leave, the nursing facil-
ity must provide written information
to the resident and a family member or
legal representative that specifies—

(i) The duration of the bed-hold pol-
icy under the State plan, if any, during
which the resident is permitted to re-
turn and resume residence in the nurs-
ing facility; and

(ii) The nursing facility’s policies re-
garding bed-hold periods, which must
be consistent with paragraph (b)(3) of
this section, permitting a resident to
return.

(2) Bed-hold motice upon transfer. At
the time of transfer of a resident for
hospitalization or therapeutic leave, a
nursing facility must provide to the
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resident and a family member or legal
representative written notice which
specifies the duration of the bed-hold
policy described in paragraph (b)(1) of
this section.

(3) Permitting resident to return to facil-
ity. A nursing facility must establish
and follow a written policy under
which a resident, whose hospitalization
or therapeutic leave exceeds the bed-
hold period under the State plan, is re-
admitted to the facility immediately
upon the first availability of a bed in a
semi-private room if the resident—

(i) Requires the services provided by
the facility; and

(ii) Is eligible for Medicaid nursing
facility services.

(4) Readmission to a composite distinct
part. When the nursing facility to
which a resident is readmitted is a
composite distinct part (as defined in
§483.5(c) of this subpart), the resident
must be permitted to return to an
available bed in the particular location
of the composite distinct part in which
he or she resided previously. If a bed is
not available in that location at the
time of readmission, the resident must
be given the option to return to that
location upon the first availability of a
bed there.

(c) Equal access to quality care. (1) A
facility must establish and maintain
identical policies and practices regard-
ing transfer, discharge, and the provi-
sion of services under the State plan
for all individuals regardless of source
of payment;

(2) The facility may charge any
amount for services furnished to non-
Medicaid residents consistent with the
notice requirement in §483.10(b)(5)(i)
and (b)(6) describing the charges; and

(3) The State is not required to offer
additional services on behalf of a resi-
dent other than services provided in
the State plan.

(d) Admissions policy. (1) The facility
must—

(i) Not require residents or potential
residents to waive their rights to Medi-
care or Medicaid; and

(ii) Not require oral or written assur-
ance that residents or potential resi-
dents are not eligible for, or will not
apply for, Medicare or Medicaid bene-
fits.
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(2) The facility must not require a
third party guarantee of payment to
the facility as a condition of admission
or expedited admission, or continued
stay in the facility. However, the facil-
ity may require an individual who has
legal access to a resident’s income or
resources available to pay for facility
care to sign a contract, without incur-
ring personal financial liability, to pro-
vide facility payment from the resi-
dent’s income or resources.

(3) In the case of a person eligible for
Medicaid, a nursing facility must not
charge, solicit, accept, or receive, in
addition to any amount otherwise re-
quired to be paid under the State plan,
any gift, money, donation, or other
consideration as a precondition of ad-
mission, expedited admission or con-
tinued stay in the facility. However,—

(i) A nursing facility may charge a
resident who is eligible for Medicaid
for items and services the resident has
requested and received, and that are
not specified in the State plan as in-
cluded in the term ‘‘nursing facility
services’ so long as the facility gives
proper notice of the availability and
cost of these services to residents and
does not condition the resident’s ad-
mission or continued stay on the re-
quest for and receipt of such additional
services; and

(ii) A nursing facility may solicit, ac-
cept, or receive a charitable, religious,
or philanthropic contribution from an
organization or from a person unre-
lated to a Medicaid eligible resident or
potential resident, but only to the ex-
tent that the contribution is not a con-
dition of admission, expedited admis-
sion, or continued stay in the facility
for a Medicaid eligible resident.

(4) States or political subdivisions
may apply stricter admissions stand-
ards under State or local laws than are
specified in this section, to prohibit
discrimination against individuals en-
titled to Medicaid.

[56 FR 48869, Sept. 26, 1991, as amended at 57
FR 43924, Sept. 23, 1992; 68 FR 46072, Aug. 4,
2003]

§483.13 Resident behavior and facility
practices.

(a) Restraints. The resident has the
right to be free from any physical or
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